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We are a boutique law firm exclusively working in the shipping,
commodities and insurance industries. We pride ourselves on what we do
and endeavour to be second to none in our chosen field of expertise. We are
the legal correspondents for the North of England P & I Club and MS Amlin
Marine NV. Additionally, we are routinely instructed by a majority of
International Group Pé&I Clubs. Our clientele includes the largest ship-
owners in India and abroad and the largest commodity traders in the world.
We have continuously been rated as a Band 1 law firm by Chambers and
Partners and Legal 500 in the field of Shipping.

Mr. Amitava Majumdar (Raja), is the founding Managing Partner of Bose &
Mitra & Co. He has consistently been rated as a Band-1/foremost lawyer in
shipping by reputed organisations such as Chambers & Partners, Legal 500,
India Business Law Journal etc. and Bose & Mitra & Co. under his helm has
consistently beenrated as a Tier-1 Law Firm in shipping for both Chambers &
Partners and Legal 500. His expertise encapsulates all facets in shipping and
trade which inter alia includes contentious and non-contentious matters and
regulatory practice. Mr. Majumdar is a legal advisor to the Government of
India and represents India at the Legal Committee Meetings in the IMO. Mr.
Majumdar appears before various High Courts of India as also the Supreme
Court in a variety of admiralty and shipping related matters and also
undertakes a number of multi-faceted arbitrations arising out of maritime
disputes. He has also authored numerous papers and publications with a
special emphasis on Indian Maritime laws, the latest of which are his chapter
contributions to the Books, “Commercial Arbitration: International Trends
and Practices” published by Thomson Reuters.

Mr. Aditya Krishnamurthy has over a decade's experience in the industry
and has previously worked in two English law firms in Singapore. Adityaisa
commercial litigator and heads the firm's fraud, insurance, asset tracing and
insolvency department. He specializes in complex, high value cross-border
fraud and insolvency matters, including those which involve enforcing
foreign arbitral awards and judgments in India.

Mrs. Medha Pradhan has been with the firm for over 11 years and heads the
non-contentious transactional department of the firm. Her primary area of
expertise includes ship finance and ship sale and purchase transactions. She
has also played a pivotal role in building the firm's ship sale and purchase
practice and has been involved in more than 150 such transactions and has
participated in various closings. Medha advises on registration as well as de-
registration of Vessels and mortgages on Indian Vessels in the Indian Ship
Registry / the Mercantile Marine Department, Mumbai, India.
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MAJOR RELIEF FOR STEAMER AGENTS: THE SUPREME COURT CLARIFIES THE
POSITION ON GROUND RENT CHARGES FOR UNCLEARED CARGO

On 5th August 2020, the Supreme Court of India
pronounced its judgement in the case of The
Chairman, Board of Trustees, Cochin v. M/s
Arebee Star Maritime Agencies Private Ltd. &
Ors., 2020 SCC OnLine SC 622 (“Arebee”),
thereby bringing major relief to the steamer
agents as it held that Ports could NOT fasten the
liability for payment of port storage/
demurrage charges for uncleared
cargo/containers lying in port premises upon
the ship-owners/ vessel agents/steamer agents
after the Port had taken charge of the goods and
givenareceipt for the same.

The 3-Judge bench of the Supreme Court in
Arebee was called upon to resolve this long
pending issue whilst answering a reference on
the broad issue of interpretation of the
provisions of the Major Port Trusts Act, 1963
(“the MPT Act”) which inter-alia included the
question of the extent of liability (whether
statutory or contractual) of the Port Trust (if any)
to destuff containers that are entrusted to it and
return the empty containers to the shipping
agent.

Facts:

1. The underlying dispute in the Arebee case
concerned a containerized cargo of “old”
synthetic woollen rags (“the Cargo”), which
lay uncleared at the Cochin Port Trust
premises since being imported in 1998.

2. The Cargo was destuffed from the container
to enable Customs examination. On
inspection, the Customs alleged that the
consignment actually contained “brand
new clothes” (and not the rags declared by
the consignee), which attracted heavy duty,
penalty and other such charges. Whilst this
dispute between the Consignee and
Customs authorities was ongoing, the
Cargo (and the container) lay uncleared at
the Port premises.

3. The Port accordingly levied ground rent
charges on the Cargo and the container and
looked to the steamer agents/owners of the
containers for these dues for the entire
period that the cargo remained on the Port's
premises.
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4. The steamer agents/owners of the
containers moved a writ petition before
Kerala High Court wherein they contended
that they were not required to pay for the
ground rent charged beyond the period of
75 days from the date of the landing of the
abandoned cargo in view of the MPT Act
and the Tariff Authority of Major Ports
(“TAMP”) Orders dated 10th November
1999, 19th July 2000 and 13th September
2005.

5. This writ petition was tagged together with
a batch of other similar matters on the issue
of alleged misdeclaration to the Customs
which caused significant delays in clearing
the goods, with the consignees thereafter
refusing to clear the cargo (largely due to the
mounting ground rent and other charges).

6. By the impugned judgement dated 27th
September 2011 (“Impugned Judgement”)
the Kerala High Court noted the repeated
requests of the shipping agents'/steamer
agents to the Port to destuff the containers
lying at the Port. The Port however refused
to do so, on the grounds of lack of space. The
Impugned Judgement therefore observed
that due to the lapse on the part of the
consignee in its failure to lift the cargo and
the Port Trust in not destuffing the
containers, the shipping agents were being
made to pay exorbitant sums.

7. The Impugned Judgement interpreted
Sections 61 and 62 of the MPT Act, and held
that the word “may” therein was to be
construed as “shall” making it an obligation
on the Port to sell the goods as soon as
possible where the consignee fails to lift the
goods and that the Port Trust was entitled to
demand ground rent for a maximum of 75
days as per the relevant TAMP Orders.

When the Impugned Judgement came up before
a Division Bench of the Supreme Court on
appeal, the Court in its order (reported as
Chairman, Board of Trustees Cochin v. Arebee
Star Maritime Agencies Private Ltd., (2018) 4
SCC 592), noted that judicial precedent on this
issue was conflicting, and therefore the Division
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Bench referred the matter to the larger bench of
the Supreme Court to put the issue to rest once
and forall.

Issues before the Bench in Arebee & What the
CourtHeld:

The Court in Arebee was asked to answer the
below 5 broad issues:

1. Whether in the interpretation of the
provision of Section 2(o) of the MPT Act,
the question of title of goods, and the point
of time at which title passes to the
consignee is relevant to determine the
liability of the consignee or steamer agent
in respect of charges to be paid to the Port
Trust?

The point of time at which title to the goods
passes to the consignee is not relevant to
determine the liability of the consignee or
steamer agent in respect of charges to be paid to
the Port Trust.

2. Whether a consignor or a steamer agent is
absolved of the responsibility to pay
charges due to a Port Trust, for its services
in respect of goods which are not cleared
by the consignee, once the bill of lading is
endorsed or the delivery order is issued?

3. Whether a steamer agent can be made
liable for payment of storage
charges/demurrage, etc. in respect of goods
which are not cleared by the consignee,
where the steamer agent has not issued a
delivery order; if so, to what extent?

The bill of lading being endorsed by the steamer
agent is different from the bill of lading being
endorsed by the owner of the goods. In the first
case, the endorsement leads to delivery; in the
second case, the endorsement leads to passing of
title. For the reasons mentioned in the judgment,
both stages are irrelevant in determining who is
to pay storage charges - we have held that upto
the point that the Port Trust takes charge of the
goods, and gives receipt therefor, the steamer
agent may be held liable for Port Trust dues in
connection with services rendered qua
unloading of goods, but that thereafter, the
importer, owner, consignee or their agent is
liable to pay demurrage charges for storage of
goods.

4. What are the principles which determine
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whether a Port Trust is entitled to recover
its dues, from the steamer agent or the
consignee?

Until the stage of landing and removal to a place
of storage, the steamer's agent or the vessel itself
may be made liable for rates payable by the
vessel for services performed to the vessel. Post
landing and removal to a place of storage,
detention charges for goods that are stored, and
demurrage payable thereon from this point on,
i.e. when the Port Trust takes charge of the goods
from the vessel, or from any other person who
can be said to be owner as defined under Section
2(0), it is only the owner of the goods or other
persons entitled to the goods (who may be
beneficially entitled as well) that the Port Trust
has to look to for payment of storage or
demurrage charges.

5. While the Port Trust does have certain
statutory obligations with regard to the
goods entrusted to it, whether there is any
obligation, either statutory or contractual,
that obliges the Port Trust to destuff every
container that is entrusted to it and return
the empty containers to the shipping
agent?

The Supreme Courtanswered this in two parts:

first, as to whether carrying goods in a container
would make any difference to the position that
only the owner of the goods or person entitled to
the goods is liable to pay for demurrage;

In this regard, the Court held as follows:

(a) Generally, “imported goods” are
differentiated from “containers”.

(b) There is a clear difference between
containers which go along with the
goods contained therein “suitable for
long-term use”, from containers
“suitable for repetitive use”, thus
making it clear that the containers of the
latter type cannot be classified with the
goods contained therein for payment of
customs duty.

(c) Even in cases where containers do not
have to be returned, but are imported
along with the goods contained within
it, after the Board takes custody of such
container and the goods within it, the
vessel or steamer agent is no longer
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liable - even containers that do not need
to be destuffed will then incur
demurrage along with the goods
contained within it, which are then
payable by the importer, owner,
consignor or agent thereof.

AND

second, as to whether the Port Trust is obliged to
destuff containers that are entrusted to it and
return empty containers to the shipping agent.

Inreply to this, the Court held as follows:

(a) A container which has to be returned is only
a receptacle by which goods that are
imported into India are transported.

(b) Considering that the container may belong
either to the consignor, shipping agent,
ship-owner, or to some person who has
leased out the same, it would be the duty of
the Port Trust to destuff every container that
is entrusted to it, and return destuffed
containers to any such person within as
short a period as is feasible in cases where
the owner/person entitled to the goods
does not come forward to take delivery of
the goods and destuff such containers. What
should be this period is to be determined on
the facts of each case, given the activities of
the port, the number of vessels which berth
at it, together with the volume of goods that
areimported.

(c) While it does not lie in the mouth of the Port
Trust to state that it has no place in which to
keep goods after they are destuffed, yet a
court may, in the facts of an individual case,
look into practical difficulties faced by the
Port Trust. This may lead to the “short
period” in the facts of a particular case being
slightly longer than in a case where a port is
less frequented, and goods that are stored
are lesser in number, given the amount of
space in which the goods can be stored.

Various ancillary points clarified by the Court
while undertaking a detailed analysis of the
various provisions of the MPT Act and the
Customs Act, 1962:

1. Whoisthe Ownerinrelationto goods?

The definition for “owner” under Section 2(0) of
the MPT Act in relation to goods is an inclusive
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definition and includes persons beneficially
entitled to the goods such as the shipper,
consignor, consignee and also agents for sale,
custody or loading/unloading of such goods.
The Court held that there was no lack of clarity
that the definition included persons who may be
the vessel's agents involved in the loading and
unloading of goods. Loading or unloading of
goods can take place by the steamer's agent, and
therefore such agents would also be covered
under the definition of “owner” under the MPT
Act. The Court further held that if the ship
owner or its agent are not “owners”, the Port
Trust/Board would not be able to take the
charge of the goods from the ship-owner or its
agent for the purpose of performing services.

2. Discharge of liability once the goods are
handed overto the Port

Once Port takes charge of the goods and a receipt
given for them, no liability for any loss or
damage which may occur to them shall attach to
any person to whom a receipt has been given
(including persons mentioned under Section
2(0)(i) or the master or the owner of the vessel).
Further, the responsibility of the Port Trust for
loss, destruction or deterioration of goods of
which it has taken charge from this point of time
onwards becomes that of a bailee under the
Indian Contract Act, 1872.

3. Analysis of Sections 60- 63 of the MPT Act

Analysing the provisions of the MPT Act, the
Court held that godown or storage rent is
payable only by the party entitled to such goods,
which can never be the ship-owner or the ship-
owner's agent after the goods have been landed,
and the vessel has sailed away from the port. The
scheme of Sections 61 and 62 of the MPT Act
clearly provides that notice (of the sale of the
goods in the Board's custody) is to be given only
to the owner, or other persons who are
beneficially entitled to the goods, who must then
comply with the requisition given and remove
the goods. The Court further noted that under
Section 62 (2) of the MPT Act, where goods in the
custody of the Port are proposed to be removed
or sold, a notice may also be served on the
“agents of the vessel by which such goods were
landed”. It clarified that the notice issued to the
agent of the vessel is only for the limited purpose
that the vessel's agents may have indicated that
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the ship-owner has a lien for freight and other
charges, which must be satisfied out of the sale
of such goods. Therefore, the ship-owner or its
agents are not persons who have to comply with
the requisition given by the Port, as they are
neither persons who are the owner, or other
persons entitled to the goods.

This analysis further affirmed the conclusion
reached by the Court that once the goods are
delivered into the custody of the Port (and a
receipt is obtained from the Port), the Port
cannot then look to the ship-owner/ vessel
agent/steamer agent for any charges related to
the goods. Thus, goods that are stored on the
premises of the Board have a nexus only with the
owner or other persons entitled to those goods,
and not with the agent of the vessel or the vessel
itself.

4. Whether the Port is obligated to dispose of
goods placed in its custody within a certain
period of time?

The Kerala High Court vide the impugned
judgment had held that the word “may”
occurring in Sections 61 and 62 of the MPT Act
must be read as “shall”. However, this was
dismissed by the Supreme Court in the instant
Arbee judgment. The Court held that the
discretion to sell the goods cannot be exercised
arbitrarily by the Board, as the it is “State”
within the meaning of Article 12 of the
Constitution, and is therefore bound by the
constraints of Article 14 of the Constitution.
Therefore the Court clarified that while it may
not be correct to say that “may” has to be read as
“shall” in Sections 61 and 62 of the MPT Act, yet
in all future cases the Board is under a
constitutional duty to sell the goods in its
custody within a reasonable time from which it
takes custody of those goods

5. Whether Containers in which goods are
imported also form part of the goods?

Under the Customs Act, a container, being a
receptacle in which goods are imported, cannot
be said to be “goods” that are imported as it does
not become part of the mass of goods within the
country on the facts of these cases. Thus, once
destuffing takes place, the container has to be
returned either to the ship-owner's agent, or to
the person who owns such container.

6. Legal effect of endorsement of a Bill of
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Lading different from endorsement on bill
of lading by a Steamer Agent

Section 1 of the Indian Bills of Lading Act, 1856,
the “endorsement” referred to is the
endorsement made by the consignor or owner of
the goods in favour of such endorsee on the bill
of lading, so that title to property is then
transferred to the endorsee and clarified, that
such endorsement is very far removed from the
endorsement on the bill of lading by a steamer
agent indicating that the goods have been
delivered.

Conclusion;

The judgement brings much relief to ship-
owners/streamer agents/ vessel agents who
were earlier often foisted with onerous liability
through no fault of their own, with no party to
pass the liability on to, by holding that they have
no liability towards ground rent charged by the
Port Trust for abandoned/unclaimed cargo.: It
is also important, inasmuch as, it specifically
places a strict burden upon Ports to dispose of
abandoned/unclaimed cargo within a timeline
and also to destuff the containers and return the
empty containers in a time-bound manner.

Authors:

Amitava Majumdar (Raja),
Managing Partner

Tripti Sharma, Associate




INDIAN COURT DETERMINES PRIORITY IN FAVOR OF THE MORTGAGEE BANK UPON
CONSIDERATION OF SECTION 10(1) OF THE ADMIRALTY ACT, 2017.

The Single Judge of the Gujrat High Court in a
landmark pronouncement in the case of Credit
Suisse AG v. MV Sam Hawk (Misc. Civil
Application No. 2 of 2021 in Admiralty Suit No.
17 of 2021, judgment dated 22nd September
2021) passed an order/judgment in on
determination of priorities in favour of the
mortgagee bank under Section 10 of the
Admiralty (Jurisdiction and Settlement of
Maritime Claims) Act, 2017 (“ Admiralty Act”).

The authors had represented the mortgagee
bank in the aforesaid proceedings.

Proceedings before the Gujarat High Court:

Credit Suisse AG (“CS”) invoked the terms of its
loan agreement with the owners of the vessel
MV Sam Hawk (“Vessel”) and initiated an
action enforcing its first priority registered
mortgage over the Vessel for the sums which fell
due to CS from the owners of the Vessel before
the Gujarat High Court in its admiralty
jurisdiction in May 2020. Basis the action
initiated; the Court passed an order of arrest
against the Vessel. Other maritime claimants
had also initiated their actions against the
Vessel. Since security was not furnished by the
owners of the Vessel, the Court on CS's
application passed orders for auction and sale of
the Vessel (pursuant to which sale proceeds
came to be deposited with the Court Registry) as
well as an order for repatriation on crew on
board her. Pertinently, in order to safeguard the
interest of the Port, the Court has included the
port dues to be part of the price paid for the sale
of the Vessel. Subsequently, CS took out an
application seeking a summary
judgment/decree under the provisions of the
Commercial Courts Act, 2015. Before a ruling in
the said application could be passed, one of the
maritime claimants preferred an application
praying for intervention in CS's suit. The Court
rejected the said application. The Court
observed that a claimant by filing an
intervention application cannot be allowed to
oppose the application and deny the
genuineness of the claim. Interestingly, the
Bombay High Court after taking note of this
order, allowed a maritime lien holder's
application to intervene in the suit proceedings
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of another maritime lien holder on the basis that
a maritime lien holder's interest may be
prejudiced if the claim of another maritime lien
holder (the intervenor having a lower priority of
maritime lien) is allowed without investigation
into its sustainability and genuineness.

After this, CS's application for summary
judgment came to be allowed by the Court by its
judgment of 4th February 2021 inter alia on the
ground of there being no reasonable prospect for
the owners of the Vessel to succeed in their
defense and the Court passed a decree for the
sums outstanding from the owners of the Vessel
as well as a declaration that CS's claim was
secured by a valid and subsisting first mortgage
over the Vessel. The Court went through all the
documents produced by CS in its suit
proceedings and came to the conclusion that
there was no basis for compelling parties to a
trial and the same would be grossly unfair.

Subsequently, CS took out an application inter
alia for determination of priorities as well as
disbursement of the sale proceeds to it.
Pertinently, all the other claimants against the
sale proceeds of the Vessel were made party to
the said application as well as heard by the Court
before passing its orders.

Court's ruling

The Court took note of prayers made by CS in
the said application as well as the decree
received by it. Thereafter, the Court took note of
Section 10 (1) of the Admiralty Act, 2017 which
provides for the following inter se order of
priority of maritime claims in an admiralty
proceeding:

a. a claim on the vessel where there is a
maritime lien;

b. registered mortgages and charges of same
nature on the vessel; and

c. all otherclaims.

The Court rejected the argument sought to be
mounted by the other claimant against
disbursement of the sale proceeds from the sale
of the Vessel as well the arguments in relation to
providing an undertaking by the CS. The Court
observed that CS's claim would fall under the
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head of a “registered mortgage” under Section
10(1) of the Admiralty Act. In view of the same,
the Court determined the priority in favor of CS.

Analysis

Section 9 of the Admiralty Act provides for the
following inter se priority of maritime liens:

a. crew wages;
b. lossoflife or personal injury;

c. salvageservices;

d. portdues;and

e. tort (arising out of loss or damage caused by

the operation of the vessel)

The Court appears to have conducted an
analysis of Section 10 of the Admiralty Act and
come to a finding that none of the claims before it
against the Vessel would have trumped CS's
priority in lieu of it being a claim pertaining to a
registered mortgagee. It would appear that no
maritime lien holders were present before the
Court. In view of the same, the Court seems to
have passed a balanced order as it provides
recourse to any claim of maritime lien by
directing CS to pay, subject to the satisfaction of
the Court.

Ramifications

The Court seems to have taken a pragmatic
approach which not only furthers the case of the
claimants but takes care of the inherent issues of
delays plaguing the Indian judiciary. The Court
sifted through hay to rule out the objections
taken out by the ither claimants whose claims
werenota maritime lien.

Pertinently, the instant case is a classic case
study on how the provisions of the Commercial
Courts Act, 2017 and the Admiralty Act, 2017
can effectively come to the aid of a litigant for
enforcing its rights in the admiralty jurisdiction
of the Court. An order of arrest was granted
against the Vessel in May 2020 in CS's suitand a
decree to it in February 2021. In between an
attempt by a maritime claimant to intervene in
CS's suit was thwarted by the Court in January
2021. Subsequently, the order determining
priorities and disbursement of sale proceeds
came to be passed in September 2021. As can be
seen, the entire suit proceedings with
disbursement came to be adjudicated and
disposed of by the Court within a period of
about 16 months. Significantly, the proceedings

took place in the midst of two waves of COVID-
19 in India and a bulk of the hearings happened
by video conferencing.

This appears to be one of the first rulings under
the provisions of the Admiralty Act, 2017
wherein the Court after going through Section
10 and considering arguments from all parties
concerned has determined priority in favor of a
party. A ruling like the present one is likely to go
on a long way in reinforcing the faith of the
litigants who often fall pretty to the dilatory
tactics of the adverse parties in prolonging the
litigation.

Note: A version of this article was published in
the IMLS Newsletter Second edition 2021
(Autumn Newsletter) and has since been
updated.

Authors:
Amitava Majumdar (Raja),
Managing Partner

Pabitra Dutta,
Senior Associate
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CREW WAGES PAID BY P&I CLUB POST-ARREST OF A VESSEL SUBSEQUENTLY
ABANDONED BY OWNERS TO RANK AS SHERIFFS' EXPENSE - DIVISION BENCH OF
BOMBAY HIGH COURT COURSE CORRECTS CONFLICTING JUDGMENTS

The Division Bench of the Bombay High Court
recently had the occasion to deal with a case
wherein two practical and important questions
came before it. - (a) Whether crew wages
accrued on board a vessel after her arrest would
rank as Sheriff's expenses (highest priority)? and
(b) Whether a party (such as P&I Club) can stand
in the shoes of the crew and claim such amounts
from the sale proceeds of the vessel as Sheriff's
expenses and/or in priority as a maritime lien?

The High Court answered both questions in the
affirmative and underlined that the paramount
consideration in such cases is the well- being of
the crew members and the safety and/or
preservation of the vessel.

The High Court analysed Rule 1084 of the
Bombay High Court (Original Side) Rules and
held that a party putting the Sheriff in funds
pursuant to an order of the court (by way of
seeking leave of the court) will be entitled to
recover those amounts as Sheriff's expenses. In
doing so, the High Court held that a restrictive
view of Rule 1084 would not be permissible and
that any party, and not just Sheriff having
knowledge of a dire situation onboard a vessel
and desiring to assist the crew, has the liberty to
approach the admiralty court so as to seek leave
and disburse payments. This also allows the
admiralty court to monitor the payments made
so as to ensure that they are bona fide payments.

In respect of the crew, the High Court pointed
out that it had on repeated occasions held that
crew wages that accrued post-arrest have been
allowed to be recovered as Sheriff's expenses
without putting the crew to the trouble of filing a
suit, proving their claims, getting a decree,
determining priorities and then seeking
payment out of sale proceeds which can
realistically take several years.

Lastly, the High Court also held that the
Maritime Labour Convention (MLC) which
imposes a humanitarian obligation on the P&l
Club to make certain payments, also gives the
P&I Club the right to stand in the shoes of the
crew by subrogation/assignment/other mode
of transfer. The High Court held “In view of clause
12 of A2.5.2, it cannot be said that once the P&I Club
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has made payment, it has to file a suit and recover the
amounts after proving it, obtaining a decree,
determining priorities and then seeking payment out.
If the crew are entitled to claim such amounts as
Sheriff's expenses, so is the P&I Club. This also seems
to accord with international practice.”

The High Court in its judgment also set out
certain guidelines to be followed in cases where
an arrested vessel has been neglected or
otherwise abandoned by its owner leaving the
Master and crew on board in the lurch and the
same have beenreproduced below.

“If a vessel is abandoned, and pending the sale of the
vessel, any party (including a P&I club which has
humanitarian obligations to the crew on board the
vessel at the time of abandonment) desirous of
rendering supplies or funding expenses for the safety
and/or preservation of such vessel and/or subsistence
of the crew and/or payment of wages and/ or
repatriation of crew and/ or reducing the crew on
board to a skeleton crew and claiming the same as
Sheriff's expenses is required to do either of the
following:

(a) Approach the office of the Sheriff of Mumbai to
urgently file a report to seek directions from the
Admiralty Court for such steps to be taken as
may be required and for leave of the Admiralty
Court to permit that party to put the office of the
Sheriff in funds for such steps and for such
expenses to be Sheriff's expenses. The office of the
Sheriff shall immediately file a report before the
Admiralty Court. All expenses and payments
shall be routed through the Sheriff's office.

(b) Approach the Admiralty Court directly with
prior notice to the arresting party concerned as
well as the office of the Sheriff of Mumbai seeking
leave to do any of the above for the safety and/or
preservation of the vessel and/or subsistence of
the crew and/or payment of wages. In such case
all expenses and payments shall be routed
through the office of the Sheriff of Mumbai.

(c) If such an application is made, the-Admiralty
Court shall hear the same on an urgent basis and
pass necessary orders. Unless there are serious
doubts about the expenses, in the interests of the
well-being of the abandoned crew members on
board the arrested vessel, leave shall generally be
granted for such expenses to be Sheriff's




Expenses and recoverable from the sale proceeds
on an immediate basis.

(d) Once the vessel has been sold and the sale
proceeds have been deposited in court, the Sheriff
of Mumbai shall file a report detailing the
expenses routed through his/her office.

In case of an emergent situation where the situation
on board the vessel is precarious, any party may after
giving at least 24 hours' prior notice in writing to the
parties to the suit as well as the office of the Sheriff
may render the supplies/ incur expenses for a limited
period of time i.e., 7 days. Such party must thereafter
at the earliest make an application to the Admiralty
Court to declare such payments made as Sheriff's
Expenses and for any further expenses it desires to
incur as per the procedure laid out above.

(a) Any party seeking reimbursement of such
payment made, shall file an application with all
relevant documents in support including proof
of payments.

(b) The Admiralty Court shall refer the claim of such
party to the Commissioner for taking accounts or
such other officer of the Court to examine and
scrutinize the claims. The officer so appointed
shall give a hearing to the parties and examine
and scrutinize the documentation and shall
prepare a Report for the Admiralty Court.

In the event crew on board an arrested vessel have not
been paid their wages, all such crew members shall
also be entitled to approach the Admiralty Court to
treat their wages accrued post arrest as Sheriff's
expenses. The Admiralty Court shall refer the crew's
claim to the Commissioner for taking accounts or
such other officer of the Court to examine and
scrutinize the crew's claims. The Commissioner for
taking accounts or such other officer so appointed
shall give a hearing to the parties and shall prepare a
Report for the Admiralty Court.

There may be situations where the vessel and crew
have already been abandoned prior to the arrest. A
vessel/ crew will be considered to have already been
abandoned before the time of arrest if the crew has
addressed a communication to the owner with a copy
to the P&I club stating that the vessel requires
supplies (food/ provisions/ bunkers/ other
necessaries) andy/ or one or more of the crew's wages
remain unpaid for at least two months, with details of
when the supplies are expected to run out and of the
outstanding wages and the owner has failed to supply
the vessel or make payment of the outstanding wages
within ten days thereof or has responded stating its

inability to maintain the vessel and crew. If an
abandoned vessel is arrested, for all expenses post the
arrest, the procedure above said shall be followed.

It is expected that the P&I clubs with which such
vessels (whether abandoned before or after the arrest)
are entered will promptly approach the Admiralty
Court for appropriate orders. The same procedure as
stated above for reimbursement of payments made
above will apply.

The Admiralty Court shall, as far as possible,
expeditiously pass orders on all applications
including for immediate reimbursement of any such
payments as above specified first in terms of priority
from the saleproceeds of the vessel.”

The Bombay High Court's decision in the case of
The Swedish Club v V8 Pool Inc.:& Ors. tagged
with another appeal (Commercial Appeal No.
108 of 2021) has clarified for good that third
parties such as P&I who help crew monetarily
will be safeguarded in recovery of their
payments as Sheriff's expenses (first in priority)
despite the fact that MLC obligates P&I Clubs to
cover crew wages and expenses as long as the
concerned P&l Club seeks leave of the court
prior to issuing payments.
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NOMENCLATURE OF CHARTER PARTY IS NOT DECISIVE, JURAL RELATIONSHIP
BETWEEN THE PARTIES IS OF CRITICAL SIGNIFICANCE

The Bombay High Court in Continental Radiance
Offshore Pvt Ltd v MV Lewek Altair' recently
reiterated the scope of Section 5 of the Admiralty
(Jurisdiction and Settlement of Maritime
Claims) Act, 2017 (“the Admiralty Act”) and
held that under Section 5(1)(b) of the Admiralty
Act 2017, courts are empowered to arrest a
vessel for a liability of the demise charterer,
provided the court has 'reasons to believe' that (i)
there is a maritime claim; (ii) at the time when
the maritime claim arose the demise charterer
was liable for the claim and (iii) is the demise
charterer or owner of the vessel at the time of
arrest. Under Section 5(2) of the Admiralty Act,
any other vessel, in lieu of the vessel against
which maritime claim arose, can be arrested
provided the claim falls within any of the clauses
of sub-section (1). In the instant case, the
Bombay High Court had to determine whether
the party alleged to be the demise charterer of
M.V. Lewek Altair (“the Vessel”), was indeed
the demise charterer or not basis interpretation
of the terms of the charterparty for the Vessel.

Brief Facts:

1. Continental Radiance Offshore Pvt. Ltd.
(“Plaintiff”) owned the MV Crest Mercury
1 and the MV Crest Mercury 2, which were
both bareboat chartered to Vision Projects
Technologies Pvt Ltd (“Vision Projects”).
Dispute arose between the Plaintiff and
Vision Projects under these demise charters.

2. The Plaintiff sought to arrest M.V. Lewek
Altair (“the Vessel”) alleging that Vision
Projects was, in effect, the bareboat
charterer of the defendant vessel, and it was
thus entitled to arrest the defendant vessel
inrem for its maritime claim arising.

3. On 14 December 2021, the Bombay High
Court allowed ex parte arrest of the Vessel,
noting that the Plaintiff's claim fell within
the meaning of a 'maritime claim' as defined
inSection 4 of the Admiralty Act.

4. Lewek Altair Shipping Private Ltd.
(“Defendant No. 2”), registered owner of

'Review Petition (L) No 9091 of 2022 in Interim Application (L)
No 875 of 2021 in Commercial Admiralty Suit (L) No 29203
of 2021
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the Vessel filed an application for vacating
the order of arrest, contending that Vision
Projects was neither the registered owner
nor the demise charterer of the Vessel. The
Court vide order dated 1st March 2022
allowed the application and vacated the
arrest of the Vessel (1st March 2022 Order).

5. The Plaintiff sought review of the 1st March
2022 order and reinstatement of the arrest
order.

Grounds for Review:

1. There was no denial of the existence of the
demise charterer qua the Vessel at the time
of accrual of cause of action and passing of
the order of arrest.

2. Adverse inference ought to have been
drawn in view of the failure on patt of
Defendant No. 2 to place the documents on
record and disclose true nature of
relationship between Vision Projects and
the Vessel.

3. The Court failed to adhere to the test of
“reasonably best arguable case” as the
material placed on record initially raised
triable issues and therefore, the arrest was in
order.

Contentions of the Parties: The Plaintiff
contended that the averments in the application
for vacating the order of arrest manifest clever
drafting to evade the core issue of jural
relationship between the Defendant No. 2, the
Vessel and Vision Projects. It was further argued
that resistance on part of Defendant No. 2 in
production of the documents deprived the
Plaintiff of their legitimate rights to establish a
reasonably arguable best case and would also
not be in consonance with fundamental
principles of judicial process. The Plaintiff urged
that the 1st March 2022 order must be reviewed
in light of the new documents being placed on
record which make a case that Vision Projects
was the demise charterer of the Vessel, or in any
event, a de facto demise charterer. It was the
Plaintiff's case that Vision Projects was the alter-
ego of the Defendant No. 2 as (i) the charterparty
dated 24 March 2019 (“Charterparty”) for the
Vessel entered between Vision Projects and
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Defendant No. 2 was signed by one Mr. Murthy
Avasarala on behalf of Vision Projects, who
allegedly was 99.99% shareholder of Defendant
No. 2; (ii) One Vision Maritime Pvt Ltd
(“One Vision”), a wholly-owned subsidiary of
Vision Projects, was the ISM Code manager of
the Vessel; (iii) Vision Project was both in
possession and control of the Vessel, thus
satisfying the description of a demise charterer.

Whereas the Defendant No. 2 submitted that the
instant review petition did not satisfy the tests
under Order XLVII of the Code of Civil
Procedure, 1908 (“the Code”) wherein the
grounds and procedure for Review Application
has been set out. It was submitted that there was
neither any apparent error nor any material to
indicate discovery of new or important evidence
that amounts to sufficient reason to review the
1st March 2022 Order. Failure on part of the
Plaintiff to sustain the case by not producing
material on record which the Plaintiff had
pleaded would not justify any other inference
than the arrest being unsustainable. The
Defendant No. 2 further argued that the new
documents sought to be relied upon by the
Plaintiff (including the Charterparty) were in
the possession of the Plaintiff at the time of arrest
of the Vessel and in any event, even if construed
generously, the new documents did not indicate
that Vision Projects was the demise charterer of
the Vessel at the time of arrest. The Defendant
No. 2 countered the Plaintiff's submission that
the test to be applied for arrest of the vessel was
that of “reasonably arguable best case”, by
submitting that the test was no longer worthy of
acceptance especially since enactment of the
Admiralty Act. A prima facie case under Section
5(1)(b) of the Admiralty Act must be made to
justify the arrest of the vessel. It was further
submitted that the Plaintiff had a wavered stand
regarding the jural relationship between Vision
Projects, against whom they had a maritime
claim, and the Vessel. Initially, Plaintiff
contended that Vision Projects were the demise
- charterers, however, facing difficulty in proving
the same, the Plaintiff then alleged that Vision
Projects were the beneficial owner of the Vessel.

Court's Ruling: The Court found no error
apparent on the face of record to review the 1st
March 2022 Order. The Court observed that the
Defendant No. 2 had categorically set out in

their pleadings that Vision Projects was neither
the demise charterer nor the owner of the Vessel.
It was noted that the power of review cannot be
exercised as an inherent power and in the
present set of facts, where the Plaintiff had all
new documents, sought to be relied at the stage
of review, in possession or knowledge at the

- time of arrest of the Vessel, the case did not fall

within any of the grounds prescribed under
Order XLVII of the Code.

The Court then looked into Section 5 of the
Admiralty Act to ascertain if there was any case
to arrest the Vessel. The following observation
was made while setting out the scope of Section
5 of the Admiralty Act:

“On a plain reading of section 5, the High Court
would be justified in ordering the arrest of a vessel if it
has reason to believe that there is a maritime claim,
and the demise charterer of the vessel at the time when
the maritime claim arose is liable for the claim, and is
also the demise charterer or owner of the vessel when
the arrest is effected. Section 5(2) empowers the High
Court to also order arrest of any other vessel in lieu of
the vessel against which a maritime claim has been
made under this Act, subject to the provisions of s
5(1). This implies that even if the provisions
contained in s 5(2) are invoked to arrest another
vessel, it is obligatory to establish that the claim falls
within any of the five clauses of s 5(1).”

Therefore, in the instant case, the Vessel could
have been arrested if Vision Projects was indeed
the demise charterer of the Vessel. It was noted
by the Court that distinction between a voyage
charterparty, time charterparty, and demise
charterparty is well recognised, and was set out
by the Apex Court in The Great Eastern Shipping
Co Ltd v State of Karnatak’ and Epoch Enterrepots v
MV Won Fu’. In this case, the Charterparty was
titled 'Time Charter for vessel m.v. "LEWEK
ALTAIR". The Court however, held that
whether a charterparty operates as a demise
charter is often a question of construction of the
charterparty agreement and legal relationship
brought about by the agreement; and mere
nomenclature is not decisive. It examined all
terms of the said Charterparty and observed that
the same provides that Vision Projects entered

2(2020) 3 SCC 354
3(2003) 1 SCC 305
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into agreement with the Defendant No. 2 for the
provision of the Vessel's services to Haliburton
India Operations Pvt Ltd (Vision Project's
Principal), who in turn had entered into a
contract with Oil & Natural Gas Corp Ltd India
(ONGC). Upon review of the Charterparty the
Court held that the agreement in question did on
not indicate that it was a bareboat charter. The
charterparty did not suggest that the master and
crew were employed by the charterer or that the
crew was to be manned by the charterer. Neither
did it appear that the Defendant No. 2 (ie.,
owner of the Vessel) divested all control over the
ship or the master and crew and nor was there is
any indication that the charterer undertook
liability towards third parties. In light of the
abovementioned observations drawn from a
mindful reading of the Charterparty, the Court
rejected the Plaintiff's contention that the time
charterer was in fact the demise charterer. The
Court further rejected the contention of the
Plaintiff that Vision Projects were to be treated
as demise charterer on the premise that it was
100% shareholder of the ISM managers, who in
turn had undertaken the responsibility of
manning crew as per the ISM Code and held that
“In the absence of material to demonstrate that
the charter was in the nature of a demise charter,
an inference of demise cannot be drawn solely
on the basis of the fact that the time charterer
appointed its wholly-owned subsidiary as an
ISM Code manager.” It was therefore, observed
that a consideration of the necessity of lifting the
corporate veil was wholly unwarranted in the
present case.

Finally, the Court held that the Plaintiff did not
succeed in showing even prima facie that Vision
Projects was the demise charter of the defendant
vessel and as a result, the semantics of
'reasonably arguable best case' or 'prima facie
case' did not matter in the instant case.

Conclusion: This recent judgment of the
Bombay High Court benefits the previous line of
jurisprudence that encourages a review of facts
at a preliminary stage for determining whether
the arrest of the vessel is maintainable as
opposed to pushing the matter into lengthy trial
on the issue of facts. It throws significant light on
the method to be adopted and parameters to be
considered while reviewing any charterparty to
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determine if the same is in fact a demise
charterparty. The judgment also reiterates and
reaffirms the established scope and
interpretation of Section 5 of the Admiralty Act
which sets out the clear limitations on when a
vessel can be arrested.
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INDIAN COURT'S APPROACH TOWARDS ANTI-ARBITRATION INJUNCTIONS

It has been quite evident from the decisions
rendered in the last decade by Indian High
Courts and Supreme Court, that the stance
adopted by Indian judiciary is that of minimal
judicial intervention in arbitral process. Indian
courts have heavily relied on the principle of
Kompetenz- Kompetenz to delegate upon the
tribunals, decisions on issues relating to
arbitrability of the disputes as well as the
validity of the arbitration agreements. The
courts have tried to identify if the issue which is
being raised before the court is severe enough to
make the arbitration clause dead wood, if not,
the courts have considered it to be an obligation
upon themselves to refer the parties to
arbitration.

Anti-Arbitration Injunction can be utilized as
one of the most useful tool by the parties who
have already been entangled in a multi-
jurisdictional dispute and still exposed to an
arbitration agreement which could be
exploitatively invoked by the other party.
Similar to other pro-arbitration regimes, Indian
courts while deciding on the relief of Anti-
Arbitration Injunction have taken a strict
approach to firstly ascertain whether the courts
have been vested with power to grant such an
extraordinary relief of restricting arbitration,
and further analyze the grounds on which such
a power can be utilized by the courts given the
principle of Kompetenz- Kompetenz which has
been enshrined by Section 16 of the Arbitration
& Conciliation Act, 1996 (“ Arbitration Act”).

Power to Grant Anti-Arbitration Injunction

While the Indian Civil Courts have been vested
with power to grant injunction under the Code
of Civil Procedure, 1908 (“CPC”), there is a
requirement upon the party seeking such
injunction to satisfy to the court under the
Specific Relief Act, 1963 (“SRA”) that the
injunction claimed is necessary and such relief
sought by the party cannot be achieved without
an injunction. The Indian Supreme Court in the
year 2001, while deciding the case of Kvaerner
Cementation India Ltd. v. Bajranglal Agarwal
& Anr, (2012) 5 SCC 214 taking into account the
principles of Kompetenz- Kompetenz had ruled
that Indian Courts cannot decide any issues
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relating to existence or validity of an arbitration
agreement. However, the above-mentioned
decision has been diluted by the subsequent
decision of the Supreme Court in SBP & CO. v.
Patel Engineering Ltd (2005) 8 SCC 618 and World
Sport Group (Mauritius) Limited v. MSM Satellite
(Singapore) Pte. Limited, (2014) 11 SCC 639,
wherein the Courts have accepted that in spite of
the principle of Kompetenz- Kompetenz, Courts
can intervene in order to decide the existence or
validity of the arbitration agreement and that
such issues do not solely fall under exclusive
domain of arbitral tribunals.

Relying on the judicial approach adopted by the
Supreme Court in the scope of Section 16 of the
Arbifration Act, High courts in India, have now
taken a more consistent approach in recognizing
that the Indian Civil Courts have the power to
decide existence or validity of the arbitration
agreement and to grant required relief under
CPC.. This stance can be well noted by the
judgments of the Delhi High court in Himachal
Sorang Power Private Limited and Anr. v. NCC
Infrastructure Holdings Limited (2019) SCC
OnLine Del 7575 and Bina Modi v. Lalit Modi
2020 SCC OnLine Del 1678 wherein the court has
stated that “the Court would have jurisdiction
to grant anti-arbitration injunction, where the
party seeking the injunction can demonstrably
show that the agreement is null and void,
inoperative or incapable of being performed”..
Similarly, the same has been recognized by the
Calcutta High Court in the case of Balasore
Alloys Limited v. Medima LLC 2020 SCC
OnlLine Cal 1699, wherein it was observed that,
“in view of the discussions above, I am of the
view that courts in India do have the power to
grant anti-arbitration injunctions. However, this
power is to be used sparingly and with
abundant caution, a caveat once previously
stated in Devi Resources Ltd. (supra) by the
learned Division Bench of this court.”

Grounds to satisfy for Grant of Anti-
Arbitration Injunction

While the courts have recognised that there
exists power to injunct arbitration proceedings,
courts have nevertheless taken a pro-arbitration
stand over the years. The decision of granting
anti-arbitration injunction is taken only after a
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strict analysis and on satisfaction of invalidity of
arbitration agreement. In case the of Mcdonald's
India Private Limited v. Vikram Bakshi 2016
SCC OnLine Del 3949 the court has laid down
that, “Courts need to remind themselves that the
trend is to minimize interference with
arbitration process as that is the forum of choice.
That is also the policy discernible from the 1996
Act. Courts must be extremely circumspect and,
indeed, reluctant to thwart arbitration
proceedings. Thus, while courts in India may
have the power to injunct arbitration
proceedings, they must exercise that power
rarely and only on principles analogous to those
found in sections 8 and 45, as the case may be, of
the 1996 Act. We have already indicated that the
circumstances of invalidity of the arbitration
agreement or it being inoperative or incapable of
being performed do not exist in this case.”

Delhi High Court in the decision of Himachal
Sorang Power Private Limited and Anr. v. NCC
Infrastructure Holdings Limited (2019) SCC
OnLine Del 7575 has distinguished the grounds
for grant of anti-arbitration injunction from anti-
suit injunction. The following parameters have
been set out by the Delhi High Court for
granting of anti-arbitration injunction:

“i) The principles governing anti-suit injunction are
not identical to those that govern an anti-arbitration
injunction.

ii) Court's are slow in granting an anti-arbitration
injunction unless it comes to the conclusion that the
proceeding initiated is vexatious and/or oppressive.

iii) The Court which has supervisory jurisdiction or
even personal jurisdiction over parties has the power
to disallow commencement of fresh proceedings on
the ground of res judicata or constructive res
judicata. If persuaded to do so the Court could hold
such proceeding to be vexatious and/or oppressive.
This bar could obtain in respect of an issue of law or
fact or even a mixed question of law and fact.

iv) The fact that in the assessment of the Court a trial
would be required would be a factor which would
weigh against grant of anti-arbitration injunction.

v) The aggrieved should be encouraged to approach
either the Arbitral Tribunal or the Court which has
the supervisory jurisdiction in the matter. An
endeavour should be made to support and aid
arbitration rather than allow parties to move away
from the chosen adjudicatory process.
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vi) The arbitral tribunal could adopt a procedure to
deal with “re-arbitration complaint” (depending on
the rules or procedure which govern the proceeding)
asapreliminary issue.”

In the case of Bina Modi v. Lalit Modi 2020 SCC
OnLine Del 1678, the issue arose out of a trust
deed which contained an arbitration clause to be
governed by the Rules of Arbitration of the
International Chamber of Commerce (ICC) at
Singapore. Due to a dispute under the deed,
Lalit Modi invoked the arbitration clause and
preferred an application praying for the grant of
certain emergency measures before the
International Court of Arbitration of the ICC at
Singapore. Lalit Modi's mother Bina Modi and
his siblings Charu Modi and Samir Modi
aggrieved by the same, approached the Delhi
High Court seeking an injunction restraining
Lalit Modi from continuing with the arbitral
proceedings before the ICC at Singapore. Anti-
Arbitration Injunction was sought against the
proceedings initiated before the ICC Court at
Singapore on the grounds that same were
unenforceable and were in blatant violation of
the public policy of India. It was contended that
the law governing the arbitral proceedings
being Indian law, the arbitrability of trust
disputes under the Trusts Act, 1882 stood
barred.

The single judge bench of the Delhi High Court
rejected the relief of anti-arbitration injunction
sought by Bina Modi, by wrongly relying upon
Kvaerner Cementation India Ltd. v. Bajranglal
Agarwal & Anr, (2012) 5 SCC 214 without
considering subsequent decisions of the
Supreme Court which allow Courts to look into
the issue of validity of the arbitration agreement
without considering such issues to be under
exclusive domain of the tribunal. Secondly, the
Court considered that ground for grant of
injunction is not met, because as per Section
41(h) of SRA, there exists an equally efficacious
remedy with the party, which would a relief
under Section 16 of the Arbitration Act.

The above single bench decision was challenged
before the division bench of the Delhi High
Court, which held that decision of the single
judge was misconceived and in fact held that
Section 5. of the Arbitration Act should
conjointly be read with Section 2(3) of the
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Arbitration Act, and courts can interfere in case
there exists a bar on subject-matter arbitrability
of disputes. Further, the division bench
clarified that the reliefs which could be sought
under Section 16 of the Act could not be
considered equally efficacious as per Section 41
(h) of SRA and thus no bar existed under SRA,
for grant of relief of injunction.

While itis now clear that Indian Courts have the
requisite power to grant Anti-Arbitration
Injunction, the grounds on which the same can
be obtained still remains vague. What is
essentially required to be proved to the court is
complete invalidity and inoperability of the
arbitration agreement to the extent that the
same cannot be even referred for constitution of
an arbitral tribunal, ousting it from application
of principle of Kompetenz- Kompetenz, thus,
leaving court with no alternative, other than to
intervene in the interest of the parties and
injunct the arbitral process.
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STAMPING OF ARBITRATION AGREEMENT VIS-A-VIS SECTION 9 OF THE ARBITRATION

AND CONCILIATION ACT, 1996

The issue pertaining to dispute resolution in
case of unstamped or inadequately stamped
instruments is an often-debated question.
Recently, the Division Bench of the Andhra
Pradesh High Court was called upon to deal
with the issue whether an unstamped contract
containing the arbitration agreement was
admissible in evidence or not'. This appeal
under Section 37 of the Arbitration and
Conciliation Act, 1996 (the “Arbitration Act”)
before the Division Bench arose out of an order
by the Single Bench which allowed interim
reliefs sought in an application filed under
Section 9 of the Arbitration Act. The Division
Bench inter alia held that an arbitration
agreement contained in another substantive
contract is an independent and separate
agreement, and even if the substantive contract
is not duly stamped, the arbitration agreement
will be admissible as evidence before the court.
Hence, the court can take the arbitration
agreement into consideration while deciding an
application for grant of interim reliefs under
Section 9 of the Arbitration Act, irrespective of
the substantive contract containing such
arbitration clause being unstamped.

Brief Facts:

1. A Charterparty dated 29 May 2021 and
Settlement agreement dated 6 September
2021 was entered between Norvic Shipping
Asia Pte. (“Respondent”) Limited and VR
Commodities Private Limited
(“Appellant”) for transportation of coal
from “Muara Bunyuasi” to “Tuticorin” and
“New Mangalore, India”.

2. Due to default of certain terms under the
Charterparty by the Appellant, the
Respondent sustained loss.

3. As per Clause No. 5 of the Charterparty, in
case of any disputes arising under the
Charterparty, the same were to be referred
to “three parties in the City of Singapore”.
Further Annexure B of Charterparty
consisted of arbitration clause, the seat of
arbitration as per the said clause was
Singapore governed by English law.

"VR Commodities Private Limited v. Norvic Shipping Asia Pts.

Ltd, ICOMAA No. 01 of 2022 judgment dated 5.05.20221
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4. The Charterparty was executed in India but
was not stamped as required under the
Indian Stamp Act, 1899.

5. The Respondent herein, filed an application
under Section 9 of the Arbitration Act before
Single Bench of Andhra Pradesh High Court
seeking various interim relief against the
Appellant.

6. The Single Judge allowed the Section 9
Application and passed ad-interim
injunction restraining the Appellant from
acquiring, selling, encumbering, alienating,
transferring, issuing delivery orders,
getting possession or otherwise dealing
with the cargo of 7,600 MTs out of the 32,770
MTs of coal discharged by the vessel M V
Port Tokyo in the event of the Appellant
failing to furnish security for USD 646,500
within the specified time limit of 48 hours of
service of notice along with the said order.

7. Aggrieved by the said order of the Single
Judge, the Appellant filed the instant appeal
was filed under Section 37 of the Arbitration
Act.

Grounds of Appeal: Though several grounds
were raised in the grounds of appeal, the
Respondent during arguments, limited his
contentions as to the admissibility of
Charterparty and arbitration clause contained in
it in evidence before the court or arbitrator as it
was not duly stamped.

Issue: Whether the Charterparty dated
29.05.2021 consisting of arbitration clause is
admissible in evidence before this Court or
before the Arbitrator as the agreement is not
stamped?

If not, whether the order passed by the learned
single Judge closing the arbitration proceedings
as the purpose is served, be set aside?

Contentions of the Parties: The Appellant
argued that the Charterparty was inadmissible
in evidence and passing of order under Section 9
of the Arbitration Act based on arbitration
clause in an unstamped Charterparty was a
serious illegality. The Appellant relied on the
judgment in Garware Wall v. Coastal Marine’
(“Garware judgment”), wherein the Apex Court
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had rejected the argument that an arbitration
clause in an agreement ought to be considered
an agreement independent of the agreement of
which such arbitration clause is a part and held
that an arbitration clause in an unstamped
contract was not an agreement enforceable by
law and hence, would not exist in such
agreements.

The Respondent countered by placing reliance
on the decision by the Full Bench of Bombay
High Court in the case of Gautam Landscapes
Pot. Ltd v Shailesh Shah’(“Gautam Landscapes
judgment”) wherein the Court inter alia held
that even in case of unstamped or insufficiently
stamped documents, the courts had the power
to grant any interim relief under Section 9 of the
Arbitration Act, as the object of Section 9 of the
Arbitration Act is to protect the matters set out
specifically therein, and denial of interim relief
on ground of inadequacy of stamp duty (which
can be cured subsequently) would defeat the
purpose of interim reliefs. It was submitted that
while the Supreme Court in Garware judgment
considered the Gautam Landscapes, the Apex
Court only overruled Gautam Landscapes
judgment with respect to Section 11 and the
position set out for unstamped documents to be
considered under Section 9 of the Arbitration
Act was left untouched. The Respondent further
relied on the case of Saifee Developers Pvt Ltd vs
Shanklesha Constructions’, to submit that the
Bombay High Court clarified that the Apex
Court's decision in the Garware judgment was in
context to Section 11 of the Arbitration Act and
the judgment in Gautam Landscapes with respect
to Section 9 of the Arbitration Act was not
overruled and hence remained good law and
binding on the Bombay High Court.

The Respondent also relied on the recent
judgment of the Apex Court in the case of
N.N.Global Mercantile Private Limited v. Indo
Unique Flame Limited’ (“N.N. Global
judgment”), wherein it was inter alia held thatan
arbitration agreement within a contract has an
independent existence and that non-payment or
deficiency of stamp duty would not invalidate
the arbitration contract as the same is not

chargeable to it. The Court ruled the issue to be
"a deficiency which is curable on the payment of the
requisite Stamp Duty." However, since the
Garware judgment was affirmed by a coordinate
bench in Vidya Drolia v. Durga Trading
Corporation’, the Apex Court referred the issue
to a constitution bench of five judges of the Apex
Court. The reference is yet to be taken up by the
Apex Court.

__ The Division Bench, relying on the
provisions of the Indian Stamp Act, held thatitis
trite ]aw that a court is prohibited to receive
instruments not duly stamped or unstamped in
evidence, unless the such instrument is
impounded and stamp duty along with penalty
is collected. The law applicable for collection of
stamp duty and penalty is the law applicable to
the particular State where such instrument was
executed. However, the Court observed that
while the Indian Stamp Act and the schedule
therein applicable on the State of Andhra
Pradesh, provided for stamp duty payable on
charterparties, but the same did not prescribe
any stamp duty payable on arbitration
agreement.

The Court observed that as per the doctrine of
separability, an agreement to arbitrate
contained within another contract, is deemed to
be autonomous and separable from the main
contract (i.e., the Charterparty). It also looked
into English judgments and law of Singapore
because as per the Charterparty, English law
alone was applicable and the seat of arbitration
was Singapore. Placing reliance of the cases of
Heyman vs. Darwins Ltd'., Fiona Trust &
Holding Corp v. Privalov’ and Sulamrica Cia
Nacional de Seguros SA vs EnesaEngenharia
SA’, the Court observed that the English Courts
have held that arbitration agreements are to be
seen as distinct from the substantive contract,
and in case of void ab inito contracts, it has to be
seen if the arbitration agreement by itself is void
ab initio. The Court also noted that there are
provisions in the Singapore Arbitration Act,
2001 for separability of arbitration clause and
competence of arbitral tribunal to rule its own
jurisdiction. With respect to position of Indian

2(2019) 9 SCC 209

SAIR 2019 Bom 149

*(2019) SCC OnLine Bom 13047
°(2021) 4 SCC 379

°(2021) 2 SCC 1
71942 AC 356
°(2007) UKHL 40
°(2012) WLR (D) 148
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Court on the doctrine of separability, the Court
noted that there a plethora of judgment
upholding the same and placed reliance on the
latest judgment on this issue” wherein. the
Supreme Court of India has held that invalidity,
ineffectiveness or termination of the substantive
commercial contract does not effect the validity
of the arbitration agreement.

The Court found no merit in the contentions of
the Appellant and held that the judgments
relied by the Appellant have effectively been
turned down by the Full Bench of the Apex
Court indirectly in N.N. Global judgment while
referring the matter to the Constitution Bench.

Inlight of the above observations, the Court held
that since the arbitration clause was an
independent clause, the Single Judge was right
in taking such arbitration clause into
consideration and passing orders under Section
9 of the Arbitration Act despite the Charterparty
being unstamped. The Court opined that the
clause pertaining to settlement of disputes by
arbitration in the substantive agreement can be
considered to even decide on an application
filed under Section 9 of the Arbitration Act while
leaving it open for the appointed Arbitral
Tribunal to record a finding, if any on the
admissibility of the clause when the stamp duty
on the substantive documentis not paid.

Conclusion:

The present decision delves deep into the
interplay of the doctrine of separability of an
arbitration agreement and the requirement of
stamping of the underlying agreement while
dealing with an application under Section 9 of
the Arbitration Act. The decision of the High
Court further reinforces the legal position laid in
the Supreme Court dictum in N.N. Global (supra),
however, it remains to be seen how the
constitution bench will interpret the issue of
stamping of substantive contract vis-a-vis
Section 9 of Arbitration.
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ENFORCEMENT OF AN AWARD PASSED BY AN EMERGENCY ARBITRATOR IN INDIA

With ever increasing number of arbitral
institutions and the active promotions by
various stakeholders, it is evident that India is
certainly becoming one of the preferred hubs for
commercial arbitration. India recognizes two
types of arbitration proceedings i.e.,
institutional arbitration and ad-hoc arbitration.
As a general trend in India, not only are the
arbitral institutions constantly trying to
incorporate the latest trends of the globally
recognized international arbitration centres but
are also becoming catalysts in introducing
monumental changes in the approach of the
judiciary of the country towards such change.
Emergency Arbitration as a process, apart from

being centered around effective and expeditious

discharge in Emergency reliefs is adding a new
dimension to the protection of the rights of the
parties. From being first adopted by the
International Centre of Dispute Resolution of
American Arbitration Association (“AAA”) in
2006, followed by Singapore International
Arbitration Centre (“SIAC”) in 2010, Stockholm
Chambers of Commerce (“SCC”) in 2010 to
International Chamber of Commerce (“ICC”) in
2012, the concept although having been
recognized by certain arbitral institutions in
India came in limelight recently when the award
passed by an emergency arbitrator came to be
recognized as a valid award.

In India, provisions relating to Emergency
Arbitrator have been adopted by the arbitral
institutions namely, by the Delhi International
Arbitration Centre (“DIAC”)", Mumbai Centre
for International Arbitration (“MCIA”)?,
Madras High Court Arbitration Centre
(“MHCAC")’, Indian Council of Arbitration
(“ICA”)*, Bangalore International Mediation,
Arbitration and Conciliation Centre and
International Arbitration and Mediation Centre,
Hyderabad. Early reference can be made to the
246" Law Commission Report wherein,
amendments were proposed to include various

'Rule 14, Emergency Arbitration, DIAC (Arbitration
Proceedings) Rules, 2018.

’Rule 14, Emergency Arbitration, Interim and Emergency Relief.

°Rule 19, Emergency Arbitrator, Part IV of The Madras High
Court Arbitration Proceedings Rules, 2017.

‘Rule 14(4), Appointment of Emergency Arbitrator, Maritime
Arbitration Rules 2022.
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provisions relating to an emergency arbitrator.
Although the same did not materialised into the
Arbitration and Conciliation Amendment Act,
2015, however, the arbitral institutions in India
were quick to incorporate the proposed
suggestions of the Law Commission.

In international commercial disputes
sometimes, the situation calls for a requirement
of a cogent immediate interim award even
before the constitution of an arbitral tribunal.
The Indian Arbitration and Conciliation Act,
1996 (“the Act”) under section 9 of the Act
recognises interim measures before or during
the arbitral proceedings or at any time after
making of the arbitral award but before its
enforcement. Considering that emergency
arbitrations consist of both India seated and
Foreign seated arbitrations. The article delves
into both the types of awards separately.

In this article, the authors shall endevour to
decipher the position of law in relation to
enforcement and/or recognition of an award
passed by an emergency arbitrator in both
domestic as well as foreign seated arbitrations.
Further, the authors shall also attempt to discuss
things which may be borne in mind whilst
taking a decision on who (which forum) to
approach for seeking emergency reliefs.
Following this, the authors shall wrap up the
article with their parting remarks.

India Seated Arbitrations

The issues surrounding an award passed by an
emergency arbitrator and the recognition
thereof came up recently in India before the
Hon'ble Supreme Court (“SC”) in the case of
Amazon NV Investment Holdings LLC v. Future
Retail Limited & Ors (2022) 1 SCC 209. The
dispute arose when Future Retail Limited
(“FRL”) entered into an agreement with Mukesh
Dhirubhai Ambani Group (“Reliance Group”).
This transaction took place within days of
Amazon NV Investment Holdings LLC
(“Amazon”) making an investment in FRL. This
transaction between FRL and Reliance Group,
according to Amazon was a prohibited
transaction as per the agreements entered
between. Amazon and FRL i.e., (i) FRL
Shareholder's Agreement dated 12th August
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2021, (ii) FCPL Shareholder's Agreement dated
22nd August 2021 and (iii) Share Subscription
Agreement dated 22nd August 2021. As per the
aforementioned agreements transactions of
such nature were put under the restricted
category as Amazon wanted to invest in the
Retail Chain of FRL. Although the whole dispute
involved a myriad of litigation involving
various issues, wherein, Amazon filed for
enforcement of the award passed by the
emergency arbitrator of Singapore International
Arbitration Centre (“SIAC”). The SC bifurcated
the issues into (i) Party Autonomy to adopt for
emergency arbitration, (ii) The definition of
Arbitral Tribunal will also include emergency
arbitrator and (iii) Emergency Arbitration
upholds the objective of the Act.

The SC in furtherance stated that the current
version of the Act does not contain the words
“emergency award”. The court has emphasised
the wordings of Sections 2(8), 2(6) and 19(2) of
the Act. Since in arbitration practice parties are
allowed to choose arbitral institutions under the
Act such choice of the arbitral institution also
means acceding to the rules of the arbitral
tribunal. Therefore, if such rules of the arbitral
tribunal contain provisions for emergency
arbitration and recognise the appointment of an
emergency arbitrator then there is nothing in the
Act that prohibits such an appointment of the
emergency arbitrator. The SC further delved
into the definition of what constitutes an arbitral
tribunal. As per Section 2(1)(d) of the Act, the
term arbitral tribunal means a sole arbitrator or a
panel of arbitrators. It is pertinent to note that
this definition does not include an emergency
arbitrator. However, the SC stated that Section 1
of the Actincludes the words “unless the context
otherwise” which needs to be read with 2(6), 2(8)
of the Act which would mean interim orders
passed by emergency arbitrators where
arbitration has taken place under an arbitral
institution will be considered under the
definition 2(1)(d) of the Act. Thereafter, the SC
stated that remedy under Section 17 of the Act
for interim measures pending arbiration will be
available to the parties since emergency
arbitration would begin like any other
arbitration under Section 21 of the Act when the
notice invoking arbitration gets served. Finally,
the SC on the aspect of aforementioned issue
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stated that the concept of emergency arbitration
furthers various objectives envisioned by the
Act as apart from providing party autonomy it
also helps in decongesting the court systems.

Foreign Seated Arbitrations

Separately, the situation relation to the
enforcement of a foreign seated award in India is
yet to receive certainty as judicial decisions
concerning emergency arbitration are scant.
UNCITRAL Model Law is followed in India.
The Act has section 9 which is similar to Article 9
of the same. There is much debate on whether an
award passed by an emergency arbitrator can be
classified as a foreign award or not. However,
some illustrative examples in India exist which
depict and indirect way of enforcement of an
award passed by an emergency arbitrator since
enforcement of a foreign seated award in India is
highly unlikely as the enforcement shall only be
recognized under the Part II of the Act. The
Courts seems to take cognizance of the award
passed by an emergency arbitrator and have
sought to enforce the said interim measure by
passing orders under Section 9 of the Act. The
Courts appear to have stated that though the
award passed by an emergency arbitrator may
not be binding, they may still look into it and
may pass orders basis the same.

With regard to this reference can be made to the
case of Avitel Post Studioz Ltd. v. HSBC PI
Holdings (Mauritius) Ltd (2014 SCC OnLine
Bom 929) where, even though the arbitration
was conducted outside India, one of the parties
having obtained the award passed by the
emergency arbitrator sought to enforce it under
the interim measures provisions in India i.e.,
under Section 9 of the Act. The Bombay High
Court even though Part II of the Act states that
only final awards are enforceable, passed an
interim relief similar to that of the award passed
by the emergency arbitrator. The primary reason
provided was that it was not a direct
enforcement rather the party was seeking an
independent interim measure by virtue of the
agreement between the parties. It is however,
pertinent to note that although the court did not
directly enforce the emergency arbitrator's order
the case does provide a plausible outcome of
such an approach. It is also pertinent to note that
there are earlier examples wherein, although the
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courts having recognized the maintainability of
such petition have however, refrained from
enforcing awards passed by an emergency
arbitrator. Referring to the case of Raffles
Design International Pvt. Ltd. Educomp
Professional Education, (2016) 234 DLT 349
which was a dispute concerning the Share
Purchase Agreement arose between the parties.
The petitioner-initiated arbitration and filed an
application for the Emergency Arbitration. The
Emergency Arbitrator granted the award in the
favour of the petitioner, and thereafter he filed
petition before the Delhi High Court under
Section 9 for its enforceability. The court
considered the following questions (i) whether
the provisions of the Act were applicable to the
proceedings and (ii) If yes, whether Section 9 of
the Act is applicable by virtue of the proviso
introduced in Section 2(2) of the Act by Section 2
(ii) of the Amendment Act 2015. The court
recognised that the fact that the Act does not
have the equivalent of Articles 17(a), 17(i) and
17(j) of the UNCITRAL and observed that the
powers vested in it under Section 9 of the Act
may be used to pass/give force to the an award
passed by the emergency arbitrator.

Further, referring the case of Ashwani Minda v.
U-Shin Ltd., 2020 SCC Online Del 721 where the
dispute was concerning the Joint Venture
agreement between the parties. The Indian
Party initiated arbitration against the Japanese
party and applied for EA under the Japan
Commercial Arbitration Association as under
the agreement. The Emergency Arbitrator
declined relief to Indian parties. The Division
Bench Distinguished Raffles Design case. The
Division Bench upheld that the under Section 9
of the Act was not maintainable. Thus, the
Division Bench clearly recognized the legal
status of the Emergency Arbitrator as an
Arbitrator under the Arbitration and
Conciliation Act.

Therefore, it can be concluded that, the situation
involving an award passed by an emergency
arbitrator in an Indian seated arbitration can be
enforced by the parties. Even though not
prevalent in India, an award passed by an
emergency arbitrator in a foreign seated
arbitration might have the possibility to be
enforced via the aforementioned route of filing
anaction under Section 9 of the Act.
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Practical Considerations:

The answer to the question of approaching
which forum i.e. whether the emergency
arbitrator or a court to seek an emergency
interim order is not an easy as various
considerations are likely to be in play whilst
deciding the same. Briefly, the following factors
may be taken into account whilst zeroing on the
said decision:

A. Party against which orders are sought:
Should orders be sought against third
parties; it may be advisable to approach
the Court;

B. Confidentiality: Should the proceedings
be confidential in nature, it would be
advisable for the same to be filed before
the emergency arbitrator. However,
should the disputes involve listed entities,
one may consider approaching the court
as the concerned information may to be
made available to the exchange;

C. Speed : This would depend on the
institution and/or court to be
approached;

D. Enforcement: This is an important factor
which must be taken cognisance of. One
should consider the risk of the eventual
order/award not being merely on there
on paper. Also, one needs to consider the
impact of the order. It may be so that some
party may only accede to orders passed by
courts;

E. Financial Situation: This is an important
consideration and against the nature of
the parties and the forum as provided for
would play arole;

F. Ex-parte orders: It is unlikely that the
emergency arbitrator may pass orders
without hearing both parties to avoid
arguments in relation to nature justice. In
such a situation, it may be prudent to
approach the Court;

G. Location of assets: Another important
consideration. The type, place and nature
of assets involved are to be paid heed to;

Conclusion:

Whilst the developments in relation to award
passed by an emergency arbitrator in the recent
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encouraging, much development in the
arbitration regime in India“is desired for its
effective implementation. For starters, there is
not procedure or scheme provided under the
Act for passing and emergency award by an
emergency arbitrator. The same may certainly
enable bringing in a much-needed clarity on
how things are to proceed. A significant number
of arbitrations in India are ad-hoc. In such
situations, question such as whether the
provisions of emergency arbitrations are to be
specifically incorporated, whether an
emergency arbitrator can be named or whether
the court has a vested jurisdiction to appoint an
emergency arbitrator are some of the questions
which need answers. Also, it is imminent that
situations arise wherein the Courts may require
parties to approach an emergency arbitrator
instead of deciding the res itself. Section 9(3) of
the Act states upon constitution of an arbitral
tribunal, no application for interim measures is
maintainable unless the Courts finds that not
granting the relief may lead to remedy for
interim relief under Section 17 of the Act otiose.
A party may take the said defense against an
application for interim measures taken out
before the Court.

That said, whilst there are issues which need
ironing out, it is encouraging that the legislature
and the judiciary have taken a pro-arbitration
stance which would is likely to only culminate in
the creation of a more robust mechanism.
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